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Within the scope of the article, the consequences of the breach of the rep-
resentations and warranties regarding the share purchase agreements re-

garding the transfer of shares related to the company and the liability of

the seller arising from these defects are analyzed.

Makale kapsaminda sirkete iliskin paylarin devrini konu alan pay devir soz-
lesmelerine iliskin beyan ve tekeffiillere aykirihgmin pay devir sozlesmesi
bakimindan neticeleri ile saticinin isbu ayiplardan kaynaklanan sorumlu-

lugu incelenmistir.
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I.INTRODUCTION

Share purchase agreements are agreements
between the shareholder who transfers their
shares (the “Seller”) and the shareholder
who acquires the shares (the “Buyer”) that
focus on the transfer of the shares held by
the Seller in the company to the Buyer. In

share purchase agreements, since the val-

ue subject to the sale is “shares”, in addition
to the responsibilities of the Seller arising
from the share purchase agreement, the
Seller also has a liability of warranty against
defects in the event that the shares sold are
defective. Furthermore, although the value

subject to sale in share purchase agree-

ments is the “share”, the matters declared

and warranted are sometimes directly re-

lated to the “share”, while sometimes the
declarations, undertakes and warranties
under the agreement are not limited to the

qualifications of the shares, but may also in-

clude information regarding the status of the
target company. The representations and
warranties promised under the agreement

may include information regarding the man-

agement decisions, activities and general
condition of the company. This means that
the Seller’s liabilities may vary depending
on the characteristics of the representations
and warranties.

1. GIRIiS

Pay devir sdzlesmeleri (ya da hisse devir
sozlesmeleri), paylarini devreden hissedar

(“Satict”) ve paylar devralacak (“Alic”) ara-
sinda Satici’'nin sirkette sahip oldugu payla-
rin Alici'ya devri Uzerine odaklanan sozles-

melerdir. Pay devir sdzlesmelerinde, satisa

konu olan degerin “pay” olmasi sebebiyle,

Satici’'nin pay devir s6zlesmesinden dogan
sorumluluklarinin yaninda, temelde satilan
payin ayipli olmasi durumunda, Satici’'nin

ayiba karsi tekefful mesuliyeti de mevcuttur.

Bunun yani sira pay devir sdzlesmelerinde

satisa konu olan deger “pay” olmasina rag-

men beyan ve tekefful edilen konular kimi
zaman direkt olarak “pay”a yonelik iken kimi

zaman ise sozlesme tahtindaki beyan, taah-
hat ve tekeffuller sadece paylarin nitelikleriy-

le sinirli kalmayip hedef sirketin durumuyla
ilgili bilgileri de icerebilmektedir. S6zlesme
kapsaminda vaat edilen beyan ve tekeffuller
sirketin yonetim kararlarina, faaliyetlerine ve
genel durumuna dair bilgileri icerebilir. Bu
durum, beyan ve tekeffullerin 6zelliklerine
bagli olarak Satici’nin sorumluluklarinin

degiskenlik gosterebilecegi anlamina gel-

mektedir.
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I1. SHARE PURCHASE
AGREEMENTS IN GENER-
AL

The Turkish Code of Obligations No. 6098

(the “TCO") extensively regulates the liabil-

ity arising from the defects of the goods sold
and the effect of such liability on the sales
agreement. On the other hand, there is no

special regulation on liability for representa-

tions and warranties in the context of share
purchase agreements, which are mainly

subject to the Turkish Commercial Code No.

6102 (the “TCC").

Notwithstanding the fact that the basis of

the share purchase agreements is the trans-

ferred share of the company, the purpose of
the Buyer in the share purchase agreement

may be the acquisition of not only the share,
but also the activities of the company be-
longing to the share. In this context, in ad-

dition to the characteristics of the share, the
characteristics that are extremely important

for the Buyer include elements that may sig-
nificantly affect the activities of the company.
Therefore, the representations and warran-

ties contained in the agreement may not only
be limited to the characteristics of the shares
but may also include information regarding
the status of the target company.

Il. GENEL OLARAK PAY
DEVIR SOZLESMELERI

Satis so6zlesmelerinde, satilanin ayiplarindan
dogan sorumluluk ve isbu sorumluluklarin

satis sozlesmesine etkisi hakkinda duzenle-

melere 6098 sayili Turk Bor¢lar Kanunu’nda

("TBK") kapsamli olarak yer verilmektedir.

Bunun yaninda, esas itibariyla 6102 sayili

Turk Ticaret Kanunu'na (“TTK") konu payla-

rin devrine iliskin sdzlesmeler baglaminda
beyan ve tekeffullerden sorumluluga iliskin
ozel bir duzenleme bulunmamaktadir.

Pay devir sdzlesmelerinin temelini sirketin
devredilen payi olustursa da Alici’'nin pay
devir s6zlesmesindeki amaci, sadece payin

degil, aynizamanda paya ait sirketin faaliyet-
lerinin de devralinmasi olabilir. Bu baglamda,

payaiiligkin 6zelliklerin yani sira, Alictigin son

derece 6nemli olan nitelikler, sirketin faali-

yetlerini 6Gnemli derecede etkileyebilecek

unsurlari icermektedir. Bu nedenle, sozles-

mede yer alan beyan ve tekeffuller sadece
paylarin nitelikleriyle sinirli kalmayip hedef

sirketin durumuyla ilgili bilgileri de icerebil-

mektedir.
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I1l. REPRESENTATIONS
AND WARRANTIES

Especially in share purchase agreements,
the accuracy of the Seller's representations
and warranties hold paramount significance
for the future performance and value of the
company whose shares the Buyer will ac-
quire. Such agreements are usually detailed
and comprehensive and are accompanied
by a process in which many factors such as
the target company’s financial status, legal
obligations, and position in the sector in
which it operates are examined.

A. Liability for Representa-
tions and Warranties in Sales
Agreements

In sales agreements, the TCO comprehen-
sively regulates the liabilities that may arise
from the defects of the goods sold and the
projection of these liabilities in the agree-
ment. However, in principle, there is no
special provision in the TCC with respect to
share purchase agreements. The represen-
tations and warranties in share purchase
agreements determine the liability of the
seller’. In the event that the representations
and warranties regarding the accuracy and
completeness of the circumstances de-
clared by the Seller with the provision to be
included in the agreement are not true or
the conditions undertaken are not fulfilled,
the liability of the Seller will arise. In this
case, the Buyer may have the right to claim
indemnification for material damages and/
or terminate the agreement with the regu-
lations introduced in favor of the Buyer as
outlined in the agreement.

Pursuant to Article 219 of the TCO, the Sell-
er may be held liable in the event that the
qualities specified to the Buyer in the sales
agreement are not present in the sold goods,
aswell asin the presence of material, legal or
economic defects that contradict the quality
or quantity affecting the quality, that elimi-
nate the value in terms of intended use and
the benefits that the Buyer expects to pro-
vide or that significantly reduce these bene-
fits2. In this case, the warranty liability under
the agreement of sale is divided into statuto-
ry (legal) and contractual warranties®. Statu-
tory warranty is the liability arising from the
absence of the characteristics that should
normally be present in the goods subject to
sale or the existence of certain defects that

11l. BEYAN VE TEKEF-
FULLER

Ozellikle pay devir sozlesmelerinde Satici’'nin
verdigi beyan ve tekefullerin dogrulugu, Ali-
ci’'nin paylarini devralacag sirketin gelecek-
teki performansi ve degeri acisindan buyuk
oOnem tasir. Bu tur sozlesmeler genellikle de-
tayli ve kapsamli olup, hedef sirketin mali du-
rumu, yasal yukamlalukleri, faaliyet gosterdi-
Qi sektordeki konumu gibi pek cok unsurun
incelendigi bir surecle beraber ilerler.

A. Satis S6zlesmelerinde Be-
yan ve Tekeffiillerden Sorum-
luluk

Satis sozlesmelerinde, satilanin ayiplarin-
dan dogabilecek sorumluluklarina ve isbu
sorumluluklarin s6zlesmedeki izdusumune
iliskin duzenlemelere TBK'da detayli olarak
yer verilmektedir. Bununla birlikte, esas itiba-
riyla TTK'da paylarin devrine dair sézlesme-
ler bakimindan 6zel bir duzenleme bulunma-
maktadir. Pay devir s6zlesmelerinde yer alan
beyan ve tekeffuller, saticinin sorumlulugunu
belirler'. Sozlesmeye konulacak hukam ile
Satici’'nin beyan ettigi durumlarin dogru tam
ve eksiksiz oldugu hususunailiskin beyan ve
tekeffullerin gercek olmamasi veya taahhut
edilen sartlarin yerine getirilmemesi duru-
munda Satici’nin sorumlulugu dogacaktir.
Bu durumda Alici, s6zlesmede Alici lehine
getirilmis duzenlemeler ile maddi zararlari-
nin tazminini talep etme ve/ veya sozlesmeyi
feshetme hakkina sahip olabilecektir.

TBK madde 219 uyarinca, Satici’'nin, satis
sozlesmesinde aliciya belirttigi niteliklerin
satilanda bulunmadigi durumda sorum-
luluguna gidilebilecegi gibi; nitelik veya
niteligi etkileyen niceligiyle tezatlik olus-
turan, kullanim amaci acisindan degerini
ve alicinin saglamayi bekledigi yararlari
ortadan kaldiran veya isbu yararlari Gnemli
6lcude dusuren maddi, hukuki yahut eko-
nomik ayiplarin varligi halinde de sorumlu-
luguna gidilebilecektir?. Bu durumda satis
sozlesmesi tahtindaki tekefful sorumlulugu
kanundan dogan (kanuni) ve sdzlesmeden
dogan (sozlesmesel) tekeffuller olarak orta-
ya cikmaktadir®, Kanuni tekefful, satisa konu
malda normal olarak bulunmasi gereken
ozelliklerin bulunmamasindan veya o malin
kiymetini azaltan birtakim ayiplarin mevcu-
diyetinden dogan sorumluluktur. Satici’'nin
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reduce the value of the goods. In order for
the Seller to be held liable for such defects,
the Seller does not need to make a separate
undertaking, and the liability arises directly
from the provision of the law“. Contractual
warranty, on the other hand, is the liability of
the Seller for the features that the Seller has
declared to be present in the goods subject
to sale. The Seller's undertaking may be ex-
press or implied®.

B. Statements of Qualifica-
tion and Warranties in Share
Purchase Agreements

The seller may make certain commitments
that are not only valid when the contract
is executed, but also during the period be-
tween the execution of the contract and
the closing, at the time of the closing, and
thereafter®. These commitments are char-
acterized as qualification statements for a
specific period of time, such as whether the
company possesses certain characteristics
at the time of transfer.

In the doctrine, a distinction is made be-
tween “statements of qualification” (repre-
sentations) and “warranties”. With a state-
ment of qualification, the Seller undertakes
that the company subject to the transfer has
certain positive qualities or does not have
certain negative qualities at the time the
share purchase agreement is concluded.

In the concrete case, the issue of whether a
declaration of qualifications or a guarantee
is in question is important since the decla-
ration of qualifications is subject to the pro-
visions regarding the liability of warranty
against defects, whereas the guarantees
give rise to an independent obligation. In
case of breach of the guarantee commit-
ment, the general provisions regarding
breach of obligation are applied instead
of the provisions of the liability of warran-
ty against defects, and the claims arising
therefrom are subject to the general limita-
tion period of 10 (ten) years instead of the
2 (two) year limitation period for defects’.
In cases where there is a notice of quality,
an independent cause of liability does not
arise, the provisions of the law on the liabil-
ity of warranty against defects are extend-
ed or amended in favor of the Buyer, and
in other cases, the provisions of the law are
applied®.

s6z konusu ayiplardan sorumlu tutulabilme-
siicin Satici’nin ayrica taahhutte bulunmasi
gerekmeyip sorumluluk, dogrudan dogruya
kanun hakmunden kaynaklanir. Sozlesme-
sel tekefful ise Satici’'nin, satisa konu malda
bulundugunu bildirdigi 6zellikler icin sorum-
lu olmasidir®. Satici'nin taahhudu acgik veya
ortulu olabilire.

B. Pay Devir Sozlesmelerinde
Nitelik Bildirimleri ve Garan-
tiler

Satici, yalnizca s6zlegsmenin akdedildigi an
icin gecerli olmayip; s6zlesmenin akdedil-
digi an ile kapanis (closing) arasinda gecgen
dénemde; kapanis aninda ve sonrasi igin
de gecerli olabilecek birtakim taahhutlerde
bulunabilmektedirs. Bu taahhutler, belirli bir
zaman aralig i¢in; 6rnedin devir ani itiba-
riyla sirketin bazi 6zellikleri tasidigina ya da
tasimadigina iliskin oldugu durumda nitelik
bildirimi 6zelligi tasimaktadir.

Doktrinde “nitelik bildirimleri” (beyan; rep-
resentations) ile “garantiler” (tekeffuller:
warranties) arasinda bir ayrim yapilmaktadir.
Nitelik bildirimi ile Satici, hisse devir sozles-
mesinin akdedildigi anda devre konu sirke-
tin birtakim olumlu niteliklere sahip oldugu-
nu veya birtakim olumsuz niteliklere sahip
olmadigini taahhut etmektedir.

Somut olayda nitelik bildiriminin mi yoksa
garantinin mi s6z konusu oldugu hususu;
nitelik bildiriminin ayiba karsi tekeffule iliskin
hukumlere tabi olmasina ragmen garantile-
rin bagimsiz bir bor¢ dogurmasindan 6turu
onem arz etmektedir. Garanti taahhudune
aykinlik durumunda ayiba karsi tekeffal hu-
kumleri yerine borca aykirliga iliskin genel
hukamler uygulanip bundan kaynaklanan
talepler de iki (2) yillik ayip zamanasimi sU-
resi yerine on (10) yillik genel zamanasimi su-
resine tabidir’. Nitelik bildiriminin bulundu-
gu durumlarda ise bagimsiz bir sorumluluk
nedeni gindeme gelmemekte, ayiba karsi
tekeffule dair kanun hakumleri alici lehine
genisletilmekte veya degistirilmekte, bunun
haricindeki durumlarda ise kanun hakumleri
uygulanmaktadir®.
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C. Optional Rights of the Buy-
er when the Seller is Respon-
sible for the Defect

Article 227 of the TCO regulates the optional
rights of the Buyer in cases where the Seller
is liable for defects, and pursuant to the pro-
vision of this article; the Seller has the right to
withdraw from the agreement, to retain the
goods or value and to request a discount in
the sale price in proportion to the defect, to
request the repair of the sold goods at the
Seller's expense unless it requires an exces-
sive expense, and if possible, to request the
replacement of the sold goods with a similar
one without defects®.

In share purchase agreements, since the
value sold is basically the shares, the main
liability of the Seller arises within the scope
of the defects related to the shares. As men-
tioned above, there is no special provisionin
the TCC regarding the declarations and un-
dertakings under the share purchase agree-
ment, and the relevant liability is subject to
the general provisions explained above. In
this context, the Seller first undertakes that
the shares sold have been properly issued
by the target company, that the share cer-
tificates, if any, have been duly issued, and
similar matters regarding the shares.

a. Regulations on the Prevention

C. Ayiptan Saticinin Sorumlu
Oldugu Durumlarda Alicinin
Sahip Oldugu Secimlik Haklar

TBK'nin 227. maddesinde Satici’'nin ayiptan
sorumlu oldugu durumlarda Alic'nin sahip
oldugu secimlik haklar duzenlenmis olup
madde hukmu uyarinca; Satici’'nin sozlesme-
den dénme, mal veya degeri alikoyup ayip
oraninda satig bedelinde indirim isteme, asi-
r bir masrafi gerektirmedigi takdirde butan
masraflari saticiya ait olmak Uzere satilanin
onarilmasini isteme ve mumkun ise satilanin
ayipsiz bir benzeri ile degistirilmesini talep
etme haklar bulunmaktadir®.

Pay devir sd6zlesmelerinde temelde satilan
degderin pay olmasi sebebiyle, Satici’nin asil
taahhut sorumlulugu, esasen paya iliskin
ayiplarin kapsaminda dogmaktadir. Degin-
digimiz Uzere TTK'da pay devir sozlesmesi
cercevesinde beyan ve taahhutlerle ilgili
ozel bir duzenleme bulunmayip ilgili sorum-
luluk, yukarida aciklanan genel huktumlere
tabidir. Bu baglamda, Saticiilk olarak, satilan
paylarin hedef sirket tarafindan uygun sekil-
de ihrac edildigini, varsa pay senetlerinin
usuluine uygun bir bigimde duzenlendigini
ve paya iliskin benzer hususlari taahhut et-
mektedir.

a. Pay Devir S6zlesmelerinde Or-

of Problems that may arise in
Share Purchase Agreements

In share purchase agreements, the parties
aim to prevent problems that may arise after
the execution of the agreement regarding
declarations and warranties by regulating
them through detailed examination proce-
dures under headings such as the proper
establishment of the company subject to
the transfer, the subject matter of the trans-
fer and the transfer price, closing conditions,
arrangements regarding guarantees, the fact
that the transferred company has the neces-
sary permits to operate, that it performs its
activities properly, that taxes are duly de-
clared, and that the necessary reserves are
set aside’®. The provisions relating to these
matters are the most intensively consulted
and negotiated provisions during the con-
clusion of the agreement™".

Amendments in the processes between the
period the agreement is concluded, and the
completion stage of the agreement may lead

taya Cikabilecek Sorunlarin On-
lenmesine iliskin Diizenlemeler

Pay devir sdzlesmelerinde taraflar; devre
konu sirketin usuliine uygun olarak kurul-
masi, devrin konusu ve devir bedeli, kapanis
kosullarn, garantilere iliskin duzenlemeler,
devredilen sirketin faaliyette bulunabilmesi
icin gerekli izinlere sahip olmasi, faaliyetle-
rini usuline uygun icra etmesi, vergilerin
usulune uygun olarak beyan ediliyor olmasi,
gerekli yedek akgelerin ayrnilmasi gibi baglik-
lar kapsaminda detayli inceleme prosedur-
leriyle duzenleyerek sdzlesme kurulduktan
sonra beyan ve tekeffullere iliskin ortaya
cikabilecek sorunlar 6nlemeyi hedeflemek-
tedir'®. Bu hususlara iliskin hukumler, sozles-
me akdedilirken Uzerinde en yogun istisare
edilen ve muzakeresine en 6nem atfedilen
hukamlerdir™.

Sozlesmenin yapildigi donem ile s6zlesme-
nin tamamlanma asamasi arasindaki surec-
lerde degisiklikler olmasi, taraflar arasinda
anlasmazliklara neden olabilmektedir. De-
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to disputes between the parties. Differences
in valuation processes can lead to disputes,
particularly between the predicted value
and the realized value.

IV.COMMON CHALLENG-
ES IN SHARE PURCHASE
AGREEMENTS

We have already mentioned above that
amendments in the processes between the
period the agreement is concluded, and the
completion stage of the agreement may lead
to disputes between the parties. Differences
in valuation processes may lead to disputes,
especially between the predicted value and
the realized value.

Since the definition and regulations of the
Seller's liability for defects in share transfer
transactions are not clearly regulated in the
law, there are different opinions in the doc-
trine on the definition and the ways to be
followed in practice.

In the event that the representations and
warranties regulated in the agreement are
directed not only to the shares, but also to
the company; since the shares constitute the
main subject matter of the share purchase
agreements, there is no consensus in the
doctrine regarding the special quality of the
goods sold notified to the Buyer pursuant
to Article 219/1 of the TCQO, i.e. “the matter
mentioned and promised”. In this context,
Tekinalp emphasizes that in the event of the
transfer of the majority of the shares of the
target company, the transferor is liable for
material and legal defects and deficiencies
in the assets'.

gerleme sureclerindeki farkliliklar, 6zellikle
ongorulen deger ile gerceklesen deger ara-
sinda anlagsmazliklara yol agabilir.

IV. PAY DEVIR SOZLES-
MELERINDEKIi YAYGIN
ZORLUKLAR

So6zlesmenin yapildigi donem ile sézlesme-
nin tamamlanma asamasi arasindaki sureg-
lerde degisiklikler olmasi, taraflar arasinda
anlasmazliklara neden olabilecegdini yuka-
rida belirtmistik. Degerleme sureclerindeki
farkliliklar, 6zellikle ongorulen deger ile
gerceklesen deger arasinda anlagmazlikla-
ra yol acabilir.

Pay devir islemlerindeki saticinin ayiptan
sorumlulugunun tanimi ve duzenlemeleri
kanunda acik¢a duzenlenmediginden, ta-
nim ve uygulamada izlenecek yollar hak-
kinda doktrinde farkli gorasler ortaya ¢ik-
maktadir.

Sozlesmede duzenlenmis olan beyan ve
tekeffullerin, yalnizca paya degil, sirkete
yonelik de olmasi durumunda; pay devir
sozlesmelerinin ana konusunu pay olustur-
dugu icin; TBK madde 219/1 hukmu uya-
rinca satilanin aliciya bildirilen 6zel niteligi,
yani “zikir ve vaat edilen husus” konusunda
doktrinde bir gorus birligi bulunmamakta-
dir. Bu baglamda Tekinalp, hedef sirket
paylarinin cogunlugunun devri durumun-
da devredenin maddi ve hukuki ayiplar ile
malvarligindaki eksikliklerden sorumlu ol-
dugunu vurgulamaktadir'.
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In support of Tekinalp, Buz argues that the
transfer of the shares of a corporation is, as a
rule, not the sale of goods, but the transfer of
rights, and that only in the case of the transfer

of all or almost all of the shares of the corpo-

ration, a situation economically similar to the
transfer of a business will be in question™. In

this case, Buz assesses that the defects relat-

ed to the business can be characterized as
defects related to the shares and the liability
of the Seller will arise. Ayoglu, on the other
hand, argues that the representations and
warranties regarding the company cannot

be considered within the scope of the spe-

cial quality notified to the Buyer regarding
the sale within the meaning of Article 219/1
of the TCO™.

In a share purchase agreement, the issue
of whether or not the company shares are

bound to negotiable instruments is not ad-
dressed separately in the positive regula-
tions. Therefore, it is important to take into
account the doctrinal differences of opinion
on share purchase agreements when mak-
ing regulations regarding the consequenc-
es of such representations and warranties. In
this context, it should be emphasized that
the breach of the relevant representations
and warranties is an important issue in terms
of reaching the true will of the parties. The
issues regarding the representations and
warranties set forth in the agreement may
vary depending on the legal, economic,
tax and other various scopes of the Buyer's
examination of the target company and the
shares sold.

Tekinalp'i destekler nitelikte olarak Buz da or-

takligin paylarinin devrinin kural olarak mal
satisi degil, hak devri anlamina geldigini ve
yalnizca ortakligin paylarinin tamaminin veya
tamamina yakininin devri halinde, ekonomik

olarak bir isletmenin devrine benzer bir du-

rum s6z konusu olacagini savunmaktadir™.
Buz, bu durumda isletmeye iliskin ayiplarin

paya iligkin ayiplar olarak nitelendirilebile-
cegini ve saticinin dogacak olan sorumlulu-

gunu degerlendirir. Ayoglu ise sirkete iliskin
beyan ve tekeffullerin TBK m. 219/1 hukmu

anlaminda satilana iliskin olarak aliciya bildi-
rilen 6zel nitelik kapsaminda kabul edileme-

yecegini savunmaktadir'.

Pay devir sdzlesmesinde, sirket paylarinin
kiymetli evraka baglanip baglanmamis ol-
masi, pozitif duzenlemelerde ayri bir sekil-
de ele alinmamistir. Bu nedenle, s6z konusu

beyan ve tekeffullerin sonuglarina yonelik
duzenlemeler yapilirken pay devir sozles-
meleri Uzerine doktrinsel gorus ayriliklari-
nin goéz 6énunde bulundurulmasi dGnemlidir.
Bu baglamda, ilgili beyan ve tekeffullerdeki
aykinligin, taraflarin gercek iradesine ulasil-
masi acisindan énemli bir husus oldugu vur-
gulanmalidir. S6zlesmede belirtilen beyan
ve tekeffullere iliskin hususlar, alici tarafin-
dan hedef sirket ve satilan paylar tGzerinde
hukuki, ekonomik, vergisel ve diger cesitli
kapsamlarda yapilan incelemeye bagli ola-
rak degisebilecektir.

PAY DEVIR SOZLESMELERINDE SATICININ AYIPTAN SORUMLULUGU

V. CASES IN WHICH THE
TRANSFEREE CLAIMS
DEFICIENCIES IN THE
ASSETS OF THE TAR-
GET COMPANY IN THE
TRANSFER OF SHARES
OF A JOINT STOCK COM-
PANY

The transaction involving the transfer of

shares in a joint stock company may be re-

lated to the value of the company'’s assets

or the nature of the company’s shares. Par-
ticularly in block purchases, the Buyer’'s ob-

jective is to obtain control of the business

through ownership of the company’s shares.

In each of these transactions, the economic
results and benefits obtained by the Buyer

are almost identical; however, the legal pro-
cesses used to achieve this result are com-

pletely different. Therefore, in competition
law, from an economic perspective, share
acquisitions, mergers and acquisitions are

broadly considered as mergers or concen-

trations. These transactions are evaluated
in accordance with Article 7 of the No. 4054
Law on the Protection of Competition.

When evaluating the transfer of shares in
a joint stock company, the validity of the

transferee’s share certificate and the estab-
lishment of share ownership through regis-

tration in the share ledger are critical factors
to consider from a commercial and legal
standpoint. When the transfer of shares of a
joint stock company is considered in terms

of commercial and law of obligations, it is im-
portant that the share certificate of the trans-

feree is valid, and the share ownership is
established by being registered in the share
ledger. However, if it is considered that only
the share is transferred, this may mean that

the transferor is released from liability. How-
ever, when the transfer of shares is consid-

ered not only as an asset value but also as a
means of control, it may not be sufficient for
the transferor to be released from liability. In
particular, in cases where the transferor has
a dominant position in the management of
the company, the transfer of shares may not
only mean the transfer of shares but may also

be perceived as the transfer of control power.
The acceptance of control as a separate as-

set value arises from the fact that it provides
the owner with direct or indirect economic
power over the assets of the company’®.

V. ANONiM ORTAKLIK
HiSSE DEVRINDE HEDEF
SIRKETIN MALVARLIGIN-
DAKi EKSIiKLiKLERIiN
DEVRALAN TARAFINDAN
iLERi SURULDUGU DU-
RUMLAR

Anonim ortaklik hisse devrini iceren islem,
sirketin malvarlig1 degeriyle veya sirket

hisselerinin niteligiyle ilgili olabilir. Ozellik-

le blok alimlarda, alici tarafin amaci, sirket
paylarina sahip olarak isletmenin kontrolu-
nu elde etmektir.

Buislemlerin her birinde, alicinin elde ettigi
ekonomik sonuglar ve faydalar neredeyse
aynidir; ancak bu sonuca ulagsmak i¢in kul-
lanilan hukuki surecler tamamen farklidir.
Bu nedenle, rekabet hukukunda, ekonomik
bir bakis acisiyla ele alindiginda hisse ikti-
sabi, sirket birlesmesi ve igsletme devralma,
genis anlamda birlesme veya konsantras-
yon olarak kabul edilir. S6z konusu islemler,
4054 sayili Rekabetin Korunmasi Hakkinda
Kanun m. 7 dogrultusunda degerlendiril-
mektedir.

Anonim ortaklik payinin devri, ticaret ve
borglar hukuku agisindan ele alindiginda,
devralan kisinin hisse senedinin gecerli
olmasi ve pay defterine kaydedilmis ol-
maslyla pay sahipliginin tesis edilmis ol-
masi 6nem arz eder. Ancak, sadece payin
devredildigi kabul edildiginde, bu durum
devredenin sorumluluktan kurtuldugu an-
lamina gelebilir. Fakat, pay devri sadece bir
malvarligi degeri olarak dedil, ayni zaman-
da kontrol gucu saglayan bir arac olarak da
ele alindiginda, devredenin sorumluluktan
kurtulmasi icin yeterli olmayabilir. Ozellik-
le, devredenin sirket yonetiminde hakim
konumda oldugu durumlarda, hisse devri
sadece payin devri anlamina gelmeyip ayni
zamanda kontrol gucunun devri olarak da
algilanabilir. Kontroluin ayr bir malvarligi de-
geri olarak kabul edilmesi, sahibine sirket
malvarligi tzerinde dogrudan veya dolayli
ekonomik guc saglamasindan kaynakla-
nir's. Dolayisiyla, hissenin degeri ile sirket
malvarligi arasindaki baglanti g6z 6nunde
bulundurulmalidir.

Bu durum, sirketin tazel kisiligi ve malvar-
lginin hisse devriyle etkilenmedigi gerce-
giyle celigse de hissenin degerinin sirket
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Therefore, the link between the value of the
shares and the assets of the company should
be considered.

Although this contradicts the fact that the

legal personality and assets of the compa-
ny are not affected by the transfer of shares,

it means that the value of the shares is not

independent from the assets of the com-

pany and any legal or material deficiencies
resulting from the transfer of shares should

be included in the liability of the transferor.

Although this contradicts the theory of legal
personality and the principle of separation, it
shows that the legal order should notignore
this economic reality and should take into
account the relationship between the value

of the shares and the assets of the company.

In the event of a transfer of a right attached
to a negotiable instrument, in terms of the
tangible asset subject to the transfer, this

is not a transfer of “instrument”, but a trans-

fer of a share, which is essentially the right
itself, and it expresses a transfer of a right
within the scope of intangible property’®. In
the doctrine, it is generally argued that the
provisions of the liability of warranty against
defects are only applicable to the sale of
tangible assets and therefore, if the subject
matter of the agreement is considered to be
only partnership shares, the provisions of the
liability of warranty against defects cannot
be applied™. According to this view, in cases

where the share certificate is materially de-

fective, the provisions of the warranty against

defect are applicable only if the share certifi-
cate is attached to the share certificate. How-

ever, in the event that the share is attached

to both the share as a right and the share cer-
tificate as a negotiable instrument in accor-

dance with its nature, it may be possible to
raise the issue of liability for defects in terms
of the share certificate, which is a tangible

asset. Material defects in the share certifi-

cate include scratches, tears or, in the case
of attachments such as talons or coupons
attached to the share certificate, the lack of

these attachments, and the lack of these el-
ements may be considered among the situa-

tions that may lead to liability for defect.

In the case of the transfer of control of the
company or special undertakings related
to the assets of the company, a situation is
mentioned where it may almost qualify as a

business transfer. In this case, the defect pro-

visions in the sale of securities in the transfer
of shares may need to be applied in a similar

malvarligindan bagimsiz olmadigi ve hisse
devrinden kaynaklanan hukuki veya maddi
eksikliklerin devredenin sorumluluguna da-
hil edilmesi gerektigi anlamina gelir. Bu, tu-
zel kisilik teorisi ve ayrilik ilkesiyle celisse de
hukuk duzeninin bu iktisadi gercegi goz ardi
etmemesi ve hisse degeri ile sirket malvarligi
arasindaki iliskiyi g6z 6nunde bulundurmasi
gerektigini gosterir.

Kiymetli evraka bagli bir hakkin devri s6z
konusuysa, devre konu olan maddi varlik
bakimindan bu, ‘evrak’ degil, esasen o hak-
kin kendisi olan bir pay devridir ve gayri
maddi mal kapsaminda bir hak devrini ifade
eder’s. Doktrinde genellikle ayiba karsi te-
keffal huktmlerinin yalnizca maddi varliga
sahip olan mallarin satisina yonelik oldugu
ve dolayisiyla sd6zlesmenin konusunun sa-
dece ortaklik payi olarak kabul edilmesi du-
rumunda ayiba karsi tekeffal hukumlerinin
uygulanamayacagi savunulmaktadir’’. Bu
goruse gore, ayiba karsi teminat hakumle-
ri, pay senedinde maddi ayibin s6z konusu
oldugu durumlarda yalnizca payin senede
baglanmig olmasi halinde uygulanabilir. An-
cak, niteligine uygun bir sekilde hem bir hak
olarak ortaklik payina hem de kiymetli ev-
rak niteligindeki pay senetlerine baglanma-
s durumunda, maddi bir varlik olan senet
acisindan ayiptan sorumlulugun giindeme
gelmesi mumkun olabilir. Pay senedindeki
maddi ayiplar, senet Uzerindeki ¢izikler, yir-
tiklar veya senede bagli talon veya kupon
gibi eklerin mevcut olmasi durumunda bu
eklere dair eksikligin s6z konusu oldugu
durumlari icerir ve bu unsurlardaki eksiklik,
ayiptan sorumluluga sebep olabilecek du-
rumlar arasinda sayilabilir.

Sirket kontrolunan devri veya malvarligiyla
ilgili 6zel taahhutlerin olmasi durumunda
ise adeta isletme devri niteligi kazanabile-
cegi bir durumdan bahsedilir. Bu durum-
da, hisse devrinde menkul satisindaki ayip
hukumlerinin benzer sekilde uygulanmasi
gerekebilir. Burada menkul satisi olmasa
da sirket malvarligindaki degerlemeyi etki-
leyebilecek énemli eksiklikler veya olum-
suzluklar s6z konusu oldugunda, devreden
veya saticinin ayip hukumleri cergevesinde
sorumlulugu gundeme gelebilir.

Sirket kontrolunun devri veya malvarligiyla
ilgili 6zel taahhutlerin olmasi durumunda
ise pay devrinin adeta isletme devri niteligi
kazanabilmesi durumu giindeme gelmek-
tedir. Bu durumda, hisse devrinde menkul
satisindaki ayip hukumlerinin benzer sekil-

PAY DEVIR SOZLESMELERINDE SATICININ AYIPTAN SORUMLULUGU

manner. Here, even if there is no sale of secu-
rities, in the event of significant deficiencies
or negativities in the assets of the company
that may affect the valuation, the liability of
the transferor or the Seller may arise within
the framework of the defect provisions.

In the case of transfer of control of the com-
pany or special commitments regarding the
assets of the company, the transfer of shares
may become a business transfer. In this case,
the defect provisions in the sale of movable
property may need to be applied in a simi-
lar manner in the transfer of shares. Even if
there is no sale of securities, in the event of
significant deficiencies or negativities in the
assets of the company that may affect the
valuation, the liability of the transferor or the
Seller may arise within the framework of the
defect provisions.

In particular, the difficulty of the direct ap-
plication of the provisions on the sale of se-
curities should be taken into consideration
when the company shares subject to the sale
are not initially a “value”. However, even in
this case, it may be necessary to allow the
application of the provisions of the sale of
securities in a similar manner in the sale of
“rights”. In such a case, it would be fair to au-
thorize the transferee to exercise the optional
rights granted to the buyer in sales agree-
ments under Article 227 of the TCO. In this
case, the powers of rescission or reduction
of consideration are particularly prominent,
but the powers of modification or repair may
be very difficult to enforce in large company
acquisitions. Provided that it does not consti-
tute an obstacle to the application of special
undertakings and generalindemnity liability,
the defect liability assumed by the transferor
may stand out as one of the most topical is-
sues in corporate takeovers.

The Court of Cassation, evaluating the rela-
tionship between such block share transfers
and business transfers, recognizes the spe-
cial defect liability of the transferor in relation
to the assets of the company’.

In another decision of the Court of Cassa-
tion numbered 2012-17579/6683, the Court
of Cassation explains the relationship be-
tween company assets and share transfer
and the liability of the transferor in a share
transfer transaction, with the case law that
the risk arising from the potential insurance
indemnity of the target company’s subsidi-
ary company should be evaluated in the ter-

de uygulanmasi gerekebilir. Burada menkul
satisl olmasa da sirket malvarligindaki de-
gerlemeyi etkileyebilecek 6nemli eksiklikler
veya olumsuzluklar s6z konusu oldugunda,
devreden veya saticinin ayip hukumleri cer-
cevesinde sorumlulugu gundeme gelebilir.

Ozellikle, satisa konu edilen sirket hissele-
rinin baslangic¢ta bir “deger” olmamasiyla
menkul satigi hukamlerinin dogrudan uy-
gulanmasinin zorlugu g6z énunde bulun-
durulmalidir. Ancak, bu durumda dahi “hak”
satislarinda menkul satigi hukamlerinin ben-
zer sekilde uygulanmasina izin verilmesi ge-
rekebilir. S6z konusu durumda devralana
TBK m. 227'de satis s6zlesmelerinde aliclya
taninan secimlik haklarin kullanma yetkisi-
nin verilmesi adil olacaktir. S6z konusu du-
rumda 6Ozellikle, s6zlesmeden dénme veya
bedel indirme yetkileri 6ne ¢ikmakla birlik-
te, buyuk sirket devralmalarinda degistirme
veya tamir etme yetkilerinin uygulanmasi
oldukga zor olabilir. Ozel taahhutlerin ve
genel tazminat sorumlulugunun uygulan-
masina herhangi bir engel tegkil etmemesi
kaydiyla, devredenin ustlendigi ayip sorum-
lulugu, sirket devralmalarinin en guncel ko-
nularindan biri olarak 6éne cikabilir.

Yargitay, bu tur blok hisse devirleri ile islet-
me devri arasindaki iliskiyi degerlendirerek
devreden sirket malvarligina iliskin 6zel ayip
sorumlulugunu kabul etmektedir’®.

Yargitay 2012-17579/6683 sayili bir baska
kararinda da hisse devriisleminde, devrede-
nin ekonomik durumu hususunda yaniltic
bilgiler vermesi sebebiyle acgilan s6zlesme-
nin feshi davasinda, hedef sirketin bagli
sirketinin potansiyel sigorta tazminatindan
kaynaklanan riskin degerlendirilmesi ge-
rektigi ictihadi ile yine sirket malvarligi ile
hisse devri arasindaki iliskiyi ve devredenin
sorumlulugunu aciklamaktadir.
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mination of the agreement lawsuit filed due
to the transferor’s misleading information
about the economic situation.

VI. CONCLUSION

Share purchase agreements have a criti-
cal structure that requires due diligence in
commercial relations. The difficulties en-
countered in drafting the agreements and
the balance between the parties’ repre-
sentations form the basis of the agreement.
Inaccuracies in the Seller’s representations
may give rise to the Buyer's right to protect
its rights, which may lead to a claim of in-
demnity for damages or termination of the
agreement. Therefore, it is vital for both par-
ties that the flow of accurate information, the
scrupulous fulfillment of legal commitments,
and the clauses in the agreement reflect the
concrete facts.

However, as explained, the Buyer’s objec-
tive with the share purchase agreement is
to take over the activities of the company to
which the shares belong. In this context, the
characteristics of the company and its activi-
ties are also important for the Buyer. For this
reason, share purchase agreements do not
contain a list of the qualifications that the
Seller guarantees or warrants. The scope
of such warranties and guarantees varies
according to the interests of the parties and

the agreement reached. In this framework,
the share purchase agreements include
representations and warranties regarding
the qualifications such as that the company
subject to transfer is duly established, has
the necessary permits and licenses to car-
ry out its activities, has the right to use the
assets necessary to carry out its activities in
accordance with the law, and carries out its
activities in accordance with the legislation.
However, liability of the Seller is not restrict-
ed to representations and warranties. Legal-
ly, the Seller may also be liable for defects.

Moreover, if not only the shares but also the
transferred company is defective, the Seller
may be held liable. In such a case, liability
may arise as a result of deficiencies or de-
fectsin the target company’s operations that
are unrelated to the terms agreed upon by
the Seller. In such cases, beyond the repre-
sentations and warranties contained in the
agreement, legal proceedings often come
into play and various legal steps may be tak-
en to protect the rights of the parties.

VI. SONUC

Pay devir sozlesmeleri, ticari iliskilerde 6zen
gerektiren kritik bir yapiya sahiptir. S6zles-
melerin hazirlanmasi asamasinda yasanan
zorluklar ve taraflarin beyanlari arasindaki
denge, anlagmanin temelini olusturur. Sa-
ticinin beyanlarina iliskin gercek disi du-
rumlar, alicinin haklarini koruma hakkini
dogurabilir ve bu durumda tazminat talebi
veya sozlesmenin feshi gindeme gelebilir.
Bu nedenle, dogru bilgi akisi, hukuki taah-
hutlerin titizlikle yerine getirilmesi ve s6zles-
mede yer alan maddelerin somut gergekleri
yansitmasi her iki taraf icin de hayati 6nem
tasir.

Bununla birlikte, aciklandigi Gzere alicinin
pay devir sozlesmesi ile hedefi, paylarin ait
oldugu sirketin faaliyetlerini de devralmaktir.
Bu baglamda, sirketin ve faaliyetlerinin nite-
likleri de alici bakimindan énem teskil eder.
isbu sebeple pay devir sozlesmelerinde sati-
cinin tekefful veya garanti ettigi nitelikleri ice-
ren bir liste bulunmamaktadir. Bahse konu
tekefful ve garantilerin kapsami, taraflarin
menfaatlerine ve saglanan mutabakata gore
degismektedir. Bu cercevede, pay devir s6z-
lesmelerinde devre konu sirketin usuliine uy-
gunolarak kuruldugu, faaliyetlerini yaratmek
icin gerekli izin ve ruhsatlara sahip oldugu,
faaliyetlerini surdurmek icin gerekli malvar-
ugr unsurlan tzerinde hukuka uygun kulla-
nim hakki bulundugu, faaliyetlerini mevzuata
uygun sekilde surdurdugu gibi niteliklerle
ilgili beyan ve tekeffullere yer verilmektedir.
Ancak saticinin sorumlulugu sadece beyan
ve tekeffullerle sinirli kalmaz. Hukuki olarak,
saticinin ayiptan sorumlu olmasi durumu da
s6z konusu olabilir.

Bunun yaninda sadece payin degil; ayni za-
manda devredilen sirketin de ayipli olmasi
durumunda, saticinin sorumlulugu gunde-
me gelebilir. Boyle bir durumda, saticinin
taahhat ettigi sartlarla ilgili olmaksizin, he-
def sirketin faaliyetlerindeki eksiklikler veya
ayiplar nedeniyle sorumluluk dogabilir. Bu
tardurumlarda, s6zlesmede yer alan beyan
ve tekeffullerin 6tesinde, genellikle hukuki
suregler devreye girer ve taraflarin haklarnni
korumak icin gesitli yasal adimlar atilabilir.

PAY DEVIR SOZLESMELERINDE SATICININ AYIPTAN SORUMLULUGU

Consequently, the main subject matter of
share purchase agreements is shares. Gen-
erally, however, share purchase agreements
aim to enable the Buyer to take over the ac-
tivities of the company to which the shares
belong. Therefore, the characteristics of the
company are as important as the character-
istics of the shares. Although the laws do not
specifically regulate share purchase agree-
ments, the parties usually make detailed
arrangements in the agreement. The prob-
lems that may be encountered in share pur-
chase agreements in the context of points of
disagreement and legal problems and the
solution of these problems require intensive
analysis, the aim of bringing a fair solution
for the parties and ultimately consensus.
Maintaining the balance between the par-
ties will contribute to the healthy conduct of
commercial relations.
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Sonug olarak, pay devir sézlesmelerinin
esas konusunu pay olusturur. Ancak genel-
likle, pay devir sozlesmeleriyle alici, paylarin
ait oldugu sirketin faaliyetlerini devralmayi
hedefler. Bu nedenle paya iliskin nitelikler
kadar, sirketin nitelikleri de 6nemlidir. Ka-
nunlar 6zel olarak pay devir sozlesmeleri
icin duzenleme icermese de taraflar genel-
likle s6zlesmede detayli duzenlemelere git-
mektedir. Anlasmazlik noktalari ve hukuki
sorunlar baglaminda pay devir sozlesmele-
rinde karsilasilabilecek sorunlar ve s6z ko-
nusu sorunlarin ¢6zumu; yogun bir analiz,
taraflar icin adil bir c6zum getirme gayesi
ve nihayetinde mutabakat gerektirir. Taraf-
lar arasindaki dengenin korunmasi, ticari
iliskilerin saglikli bir sekilde yurutulmesine
katki saglayacaktir.
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